SB 488-1— Filed 02/25/2002, 08:00 Kruse

PREVAILED Roll Call No.
FAILED Ayes
WITHDRAWN Noes
RULED OUT OF ORDER

HOUSE MOTION

MR. SPEAKER:

| move that Engrossed Senate Bill 488 be amended to read as follows:
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Page 31, between lines 9 and 10, begin anew paragraph and insert:
"SECTION 33.1C22-15-6-7ISADDED TO THE INDIANA CODE
ASANEW SECTION TOREAD ASFOLLOWS[EFFECTIVEJULY
1,2002]: Sec. 7. () Asused in thissection, " practitioner” meansa

person that holds a:

(1) boiler and pressure vessel inspector license issued under

IC 22-15-6-5; or

(2) an owner or user boiler and pressure vessel inspection

agency licenseissued under | C 22-15-6-6;
even if that license is suspended, limited or probationary.

(b) A practitioner shall comply with the standar ds established
under this licensing program. A practitioner is subject to the
exercise of the disciplinary sanctions under subsection (c) if the

department findsthat a practitioner has:

(1) engaged in or knowingly cooperated in fraud or material
deception in order to obtain a license to practice, including

cheating on a licensing examination;

(2) engaged in fraud or material deception in the course of

professional servicesor activities;

(3) advertised services or goods in a false or misleading

manner;

(4) been convicted of acrimethat hasa direct bearing on the

practitioner's ability to continue to practice competently;

(5) knowingly violated astatestatuteor ruleor federal statute
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or regulation regulating the profession for which the
practitioner islicensed;
(6) continued to pr acticealthough thepr actitioner hasbecome
unfit to practice dueto:
(A) professional incompetence;
(B) failure to keep abreast of current professional theory
or practice;
(C) physical or mental disability; or
(D) addictionto, abuseof, or sever edependency on alcohol
or other drugs that endanger the public by impairing a
practitioner's ability to practice safely;
(7) engaged in a course of lewd or immoral conduct in
connection with the delivery of servicesto the public;
(8) allowed the practitioner's name or alicense issued under
this chapter to be used in connection with an individual or
business who renders services beyond the scope of that
individual'sor business straining, experience, or competence;
(9) had disciplinary action taken against the practitioner or
the practitioner's license to practice in another state or
jurisdiction on grounds similar to those under this chapter;
(10) assisted another person in committing an act that would
constitute a ground for disciplinary sanction under this
chapter; or
(11) allowed a licenseissued by the department to be:
(A) used by another person; or
(B) displayed to the public when the license has expired, is
inactive, isinvalid, or has been revoked or suspended.
For purposes of subdivision (9), a certified copy of a record of
disciplinary action constitutes prima facie evidence of a
disciplinary action in another jurisdiction.

(c) Thedepartment may imposeone (1) or moreof thefollowing
sanctions if the department finds that a practitioner is subject to
disciplinary sanctions under subsection (b):

(1) Permanently revoke a practitioner'slicense.

(2) Suspend a practitioner'slicense.

(3) Censurea practitioner.

(4) Issue a letter of reprimand.

(5) Assess a civil penalty against the practitioner in

accordance with the following:
(A) Thecivil penalty may not be mor e than one thousand
dollars ($1,000) for each violation listed in subsection (a),
except for a finding of incompetency due to a physical or
mental disability.
(B) When imposing a civil penalty, the department shall
consider a practitioner's ability to pay the amount
assessed. If the practitioner fails to pay the civil penalty
within the time specified by the department, the
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department may suspend thepractitioner'slicensewithout
additional proceedings. However, a suspension may not be
imposed if the sole basis for the suspension is the
practitioner'sinability to pay a civil penalty.
(6) Place a practitioner on probation status and require the
practitioner to:
(A) report regularly to the department upon the matters
that arethe basis of probation;
(B) limit practice to those areas prescribed by the
department;
(C) continueor renew professional education approved by
thedepartment until asatisfactory degreeof skill hasbeen
attained in those ar easthat arethebasis of the probation;
or
(D) perform or refrain from performing any acts,
including community restitution or service without
compensation, that the department consider sappropriate
tothe publicinterest or to therehabilitation or treatment
of the practitioner.
The department may withdraw or modify probation if the
department finds after a hearing that the deficiency that
required disciplinary action has been remedied or that
changed cir cumstances warrant a modification of the order.

(d) If an applicant or apractitioner hasengaged in or knowingly
cooperated in fraud or material deception to obtain a license to
practice, including cheating on the licensing examination, the
department may rescind thelicenseif it hasbeen granted, void the
examination or other fraudulent or deceptive material, and
prohibit the applicant from reapplying for thelicensefor alength
of time established by the department.

(e) Thedepartment may deny licensur eto an applicant who has
had disciplinary action taken against the applicant or the
applicant's license to practice in another state or jurisdiction or
who has practiced without a license in violation of the law. A
certified copy of the record of disciplinary action is conclusive
evidence of the other jurisdiction'sdisciplinary action.

(f) The department may order a practitioner to submit to a
reasonable physical or mental examination if the practitioner's
physical or mental capacity to practice safely and competently is
at issue in a disciplinary proceeding. Failure to comply with a
department order to submit to a physical or mental examination
makes a practitioner liable to temporary suspension under
subsection (k).

(9) Except asprovided under subsection (h) or (i), alicense may
not be denied, revoked, or suspended because the applicant or
holder has been convicted of an offense. The acts from which the
applicant's or holder's conviction resulted may, however, be
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considered as to whether the applicant or holder should be
entrusted to servethe public in a specific capacity.

(h) The department may deny, suspend, or revoke a license
issued under thischapter if theindividual who holdsthelicenseis
convicted of any of the following:

(1) Possession of cocaine, a narcotic drug, or
methamphetamine under | C 35-48-4-6.

(2) Possession of acontrolled substanceunder | C 35-48-4-7(a).
(3) Fraudulently obtaining a controlled substance under
| C 35-48-4-7(b).

(4) Manufacture of paraphernalia asa Class D felony under
IC 35-48-4-8.1(b).

(5) Dealing in paraphernalia as a Class D felony under
| C 35-48-4-8.5(b).

(6) Possession of paraphernalia as a Class D felony under
| C 35-48-4-8.3(b).

(7) Possession of marijuana, hash ail, or hashish asa ClassD
felony under 1C 35-48-4-11.

(8) Maintaining a common nuisance under |C 35-48-4-13.
(99 An offense relating to registration, labeling, and
prescription formsunder | C 35-48-4-14.

(10) Conspiracy under 1C 35-41-5-2 to commit an offense
listed in clauses (1) through (9).

(11) Attempt under |C 35-41-5-1 to commit an offenselisted
in clauses (1) through (10).

(12) An offensein any other jurisdictionin which theelements
of the offense for which the conviction was entered are
substantially similar to the elements of an offense described
under clauses (1) through (11).

(i) The department shall deny, revoke or suspend a license
issued under thischapter if theindividual who holdsthelicenseis
convicted of any of the following:

(1) Dealingin cocaine, anar cotic drug, or methamphetamine
under |1C 35-48-4-1.

(2) Dealing in a schedule I, I1, or Il controlled substance
under |1C 35-48-4-2.

(3) Dealing in a schedule IV controlled substance under
IC 35-48-4-3.

(4) Dealing in a schedule V controlled substance under
IC 35-48-4-4.

(5) Dealing in a substance represented to be a controlled
substance under |C 35-48-4-4.5.

(6) Knowingly or intentionally manufacturing, advertising,
distributing, or possessing with intent to manufacture,
advertise, or distribute a substance represented to be a
controlled substance under |C 35-48-4-4.6.

(7) Dealing in a counterfeit substance under | C 35-48-4-5.
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(8) Dealing in marijuana, hash oil, or hashish under
| C 35-48-4-10(b).

(9) Conspiracy under | C 35-41-5-2to commit an offenselisted
in clauses (1) through (8).

(10) Attempt under |C 35-41-5-1 to commit an offense listed
in clauses (1) through (9).

(11) An offensein any other jurisdictionin which theelements
of the offense for which the conviction was entered are
substantially similar to the elements of an offense described
under clauses (1) through (10).

(12) A violation of any federal or state drug law or rule
related to wholesale legend drug distributor s licensed under
|C 25-26-14.

(i) A decision of the department under subsections (b) through
(i) may be appealed to the commission under 1C 4-21.5-3-7.

(k) The department may temporarily suspend a practitioner's
licenseunder |1 C 4-21.5-4 beforeafinal adjudication or duringthe
appeals process if the department finds that a practitioner
represents a clear and immediate danger to the public's health,
safety, or property if the practitioner is allowed to continue to
practice.

(1) On receipt of a complaint or an information alleging that a
per son licensed under thischapter hasengaged in or isengagingin
apracticethat jeopardizesthepublichealth, safety, or welfare, the
department shall initiate an investigation against the person.

(m) Any complaint filed with the office of the attor ney general
alleging a violation of thislicensing program shall bereferred to
the department for summary review and for its general
information and any authorized action at thetime of thefiling.

(n) Thedepartment shall conduct afact-findinginvestigation as
the department consider s proper in relation to the complaint.

(0) The department may reinstate a license that has been
suspended under thissection if, after a hearing, the department is
satisfied that theapplicant isableto practicewith reasonable skill,
safety, and competency to the public. As a condition of
reinstatement, the department may impose disciplinary or
corrective measur es authorized under this chapter.

(p) The department may not reinstate a license that has been
revoked under this chapter. An individual whose license has been
revoked under this chapter may not apply for a new license until
seven (7) years after the date of revocation.

(g) The department shall seek to achieve consistency in the
application of sanctions authorized in this chapter. Significant
departuresfrom prior decisionsinvolving similar conduct must be
explained in the department’'sfindings or orders.

(r) A practitioner may petition the department to accept the
surrender of the practitioner'slicenseinstead of having a hearing
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before the commission. The practitioner may not surrender the
practitioner's license without the written approval of the
department, and the department may impose any conditions
appropriate to the surrender or reinstatement of a surrendered
license.

(s) A practitioner who has been subjected to disciplinary
sanctions may be required by the commission to pay the costs of
theproceeding. Thepractitioner'sability to pay shall beconsider ed
when costs ar e assessed. I f the practitioner failsto pay the costs, a
suspension may not be imposed solely upon the practitioner's
inability to pay the amount assessed. The costsarelimited to costs
for the following:

(1) Court reporters.

(2) Transcripts.

(3) Certification of documents.

(4) Photo duplication.

(5) Witness attendance and mileage fees.

(6) Postage.

(7) Expert witnesses.

(8) Depositions.

(9) Notarizations.".
Renumber all SECTIONS consecutively.
(Reference isto ESB 488 as printed February 22, 2002.)

Representative Kruse
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